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TOPIC: Fiduciary Considerations in Administering Irrevocable Life 
Insurance Trusts (“ILITs”). 
 
 
MARKET TREND: Litigation targeting trustees of ILITs for breaches of fiduciary 
duty has increased as life insurance products become more complex. 
 
SYNOPSIS: Several recent cases targeting ILIT trustees illustrate that ILITs 
present unique fiduciary challenges in terms of administration and asset 
management. The growing complexity of life insurance products, along with the 
administrative requirements to preserve an ILIT’s intended tax benefits, can 
make ILIT trust administration far more complicated than anticipated, 
particularly for non-professional trustees.  
 
TAKE AWAYs: These issues present life insurance producers with an 
opportunity to bring additional value to their client relationships - producers 
can offer monitoring and annual reviews of trust-owned life insurance products 
as a way to support ILIT trustees in carrying out their duties. ILIT trustees 
clearly have significant fiduciary duties that can result in serious liability if 
breached. To properly perform their duties and minimize exposure, ILIT 
fiduciaries should act independently, conduct or obtain regular, independent 
evaluations of the ILIT and policy performance, document their deliberations 
and decisions and, as appropriate, disclose and obtain waivers or consents from 
ILIT grantors and/or beneficiaries.  
 
 

ILITs can address a wide spectrum of financial and estate planning needs for individuals at all 
wealth levels. The administration of an ILIT and the management of its life insurance portfolio, 
however, can be complicated, especially as life insurance products become more complex. In 
addition, many large financial institutions refuse to serve as ILIT fiduciaries, leaving clients to 
fend for themselves by appointing friends and family as trustees. Correspondingly, litigation 
targeting ILIT trustees for breaches of fiduciary duty based on policy mismanagement has 
increased in recent years. This trend may particularly concern individual ILIT trustees, who 
often lack the errors and omissions coverage that could protect them from such claims. 
 

 



 
Recent Case Trends 
 
French v. Wachovia Bank, N.A.¬¬: Limited Scope of Trustee Duties and 
Sufficient Disclosure 
Facts. James French created an insurance trust that held two life insurance policies: (1) a $5 
million first-to-die policy insuring French, and (2) a $5 million whole-life, survivorship policy 
insuring French and his wife with a premium scheduled to increase by over $40,000. In 2005, 
the policies had a combined cash value of $2.2 million (the “original policies”). The 
insurance trust also held $5 million in other assets and received annual distributions from a 
separate trust created by French. 
 
French interviewed Wachovia Bank, N.A. (“WBNA”) as a potential successor trustee for the 
insurance trust and asked it to review options for the original policies. WBNA enlisted its 
affiliate, Wachovia Insurance Services, Inc. (“WIS”) to help with the review. WBNA and WIS 
repeatedly discussed insurance options with French and French’s legal counsel (who had life 
insurance planning experience), including an exchange of the original policies for two no-lapse 
policies with a guaranteed total death benefit of $10 million (the “NLG policies”). French’s 
legal counsel provided French with a written memo analyzing the pros and cons of the 
exchange, including the poor cash values and inflexibility often associated with NLG policies.  
 
Prior to the exchange, WBNA advised French that it needed a conflict waiver and emailed 
French’s counsel a proposed form, identifying WIS as a WBNA affiliate and stating that WIS 
would receive a commission from the exchange. After the exchange was completed, French 
refused to sign the waiver. The trust beneficiaries filed suit against WBNA, claiming that 
WBNA engaged in self-dealing and that the exchange caused the trust to lose $846,000 in cash 
value. 
 
Decision for Trustee. The court granted WBNA’s motion to dismiss, based on the following: 
 
• Authorized Self-Interested Transactions. The insurance trust provided the trustee with the 
power to “deal with any trust hereunder without regard to conflicts of interest...” Thus, WBNA 
was authorized to engage in a self-interested transaction, whether or not it obtained the 
conflict waiver.  
 
• Sufficient Disclosure and Independent Analysis. French decided to appoint WBNA as trustee 
after it suggested the policy exchange through WIS. French and his counsel also (1) repeatedly 
analyzed and discussed the exchange with WBNA and WIS, (2) knew that WIS would receive a 
commission, and (3) were told that a conflict waiver would be required.  
 
• Acted as a Prudent Investor. Under the “prudent investor rule” of the Uniform Prudent 
Investor Act (“UPIA”)1, the ILIT beneficiaries cannot use hindsight to claim that they now 
preferred to have policy cash value. The fact that the ILIT held other significant assets 
indicated that policy cash value was not a primary concern. Further, the beneficiaries did not 
even show that the exchange actually harmed the trust. While the cash value of the policies 
would continue to diminish, the trust would benefit from paying lower premiums and having a 
guaranteed death benefit.  
 



 
In re Stuart Cochran - Benefit of Independent Analysis and Documented 
Decision Making 
 
Facts. A trust owned two variable life insurance policies with total death benefits of $8 million. 
The dramatic stock market decline of 2001 adversely affected the policies, causing them to lose 
cash value in both 2001 and 2002. KeyBank, as trustee, hired an outside insurance consultant 
to evaluate the policies, who found that both policies could potentially lapse within five years.  
 
Separately, the insurance producer who originally issued the policies conducted a review and 
suggested that KeyBank exchange the variable policies for a fully paid-up policy with a $2.7 
million guaranteed death benefit. The outside consultant reviewed this recommendation, noted 
the pros and cons of the exchange, and indicated that the exchange was acceptable if the 
insured/grantor was comfortable with the noted issues. Based on this analysis, KeyBank 
exchanged the variable policies for the guaranteed policy. The insured died unexpectedly less 
than a year later. Following the insured’s death, the trust beneficiaries challenged the 
exchange.  
 
Decision for Trustee. The trial court held in favor of KeyBank, finding that it acted prudently 
and in good faith. On appeal, the appellate court upheld the lower court’s decision, noting that: 
 
• Use of Independent Consultant. KeyBank hired an outside insurance consultant to conduct 
an independent review of the policies and the producer’s recommendation for the exchange. 
The consultant was a disinterested person with no financial stake in the outcome.  
 
• Decisions Based on Independent, Expert Advice. KeyBank chose between two acceptable 
options presented by its independent consultant. Based on the circumstances as they existed at 
the time of the exchange, KeyBank’s decision to exchange the variable policies was in keeping 
with the prudent investor rule, despite the reduction in death benefits.  
 
Paradee v. Paradee - Need for Trustee Independence 
 
Facts. Charles Paradee created an ILIT for the benefit of his grandson, Trey. The ILIT 
purchased a $1 million, second-to-die policy on Charles and his second wife, Eleanor, (who did 
not get along with Trey). The insurance producer, who did significant business with Charles’ 
company, was named as the trustee. Eleanor later requested a loan from the ILIT to the family 
business, which the ILIT funded by taking out a policy loan. The ILIT loan was unsecured and 
bore a lower rate of interest than the policy loan. 
 
After the death of Charles and the producer, Eleanor appointed herself as trustee, even though 
the trust provided that Trey could remove the trustee and appoint himself. Eleanor never 
notified Trey of the ILIT or his rights. Further, although the family business stopped making 
interest payments on the ILIT loan and never repaid the debt, Eleanor took no action to collect. 
Interest continued to accrue on the outstanding policy loan and eventually caused the policy to 
lapse. Trey was advised of the ILIT’s existence in 2009 and brought suit for breach. 
 
Holding. The court ruled, in pertinent part, that: 
 
• Failure to Put ILIT’s Interests First. The producer, as trustee, breached his duty of loyalty in 
making the ILIT loan to the family business because he placed the interest of his long-time 



clients above the interests of the ILIT.  
 
• Authority Does Not Excuse Breach. Although the trust agreement authorized the trustee to 
make loans from the ILIT (with adequate interest and security), the legality of the action does 
not mean it’s permissible for fiduciary purposes if the trustee implements it inequitably. 
 
• Must Follow Advice for Protection. Although the producer consulted with legal counsel, 
counsel’s advice only addressed the trustee’s authority to make a trust loan and did not opine 
as to compliance with any fiduciary duties. Further, the trustee did not follow counsel’s advice 
to secure the ILIT loan with property at least equal to 125% of the loan.  
 
Key Take-Aways for ILIT Fiduciaries and Advisors 
 
As evidenced by the above, ILITs present unique challenges in terms of administration and 
asset management and can make ILIT trust administration far more complex than anticipated, 
particularly for non-professional trustees. Thus, ILIT fiduciaries and their insurance advisors 
should consider the following in connection with ILIT management: 
 
• Consider Post-Sale Support. Life insurance producers should define their role with regard to 
ILIT polices post-sale. Opportunities exist for producers to maintain regular client contact and 
provide additional value to client relationships by offering to monitor trust-owned life 
insurance policies, provide annual reviews to the ILIT trustee, secure in-force ledgers, etc. 
Most policyholders do not receive this information automatically. A producer also may 
consider developing an annual review “form,” which provides the ILIT trustee with this 
information in a useful and easy-to-understand format.  
 
• Understand Scope of Duties. ILIT trustees have significant fiduciary duties that can result in 
serious liability if breached. The state law applicable to the ILIT and the trust’s terms will 
define the scope of the trustee’s duties. Most states have adopted UPIA or similar statutes, 
which, among other duties, require a trustee to comply with the prudent investor rule, monitor 
and investigate trust investments (including for suitability), and invest and manage the trust 
solely in the interest of the beneficiaries.2 

o Customization. The ILIT agreement can expand or restrict a trustee’s duties (subject to 
any limitation imposed by applicable state law), including eliminating a trustee’s duty to 
monitor and track policy performance or to avoid self-interested transactions. Thus, 
existing ILITs should be reviewed to determine the scope of the fiduciary’s protections 
and duties, while grantors of new ILITs can customize the powers and duties of their 
trustees, if desired.  
 
o Unique Duties. ILIT trustees also face unique administrative requirements designed to 
preserve the ILIT’s intended gift and estate tax planning benefits. For example, the trustee 
may need to ensure that an insurance policy properly designates the ILIT (rather than the 
grantor or family members) as the owner and beneficiary, or that “Crummey” notices are 
sent to inform beneficiaries of withdrawal rights when contributions are made to the 
trust. ILIT trustees failing to comply with these requirements may expose the ILIT to 
unanticipated transfer taxes and themselves to liability.  

• Establish Trustee Independence. Trustee independence, particularly vis-à-vis ILIT grantors 
and non-beneficiaries, plays a significant role in a trustee’s potential risk exposure.  



o Remember Duty Is to ILIT. Significant conflicts of interest can arise when a trustee 
maintains too close of a relationship with the insured/grantor. As a trust instrument 
generally cannot waive the trustee’s duty of good faith, however, the trustee must always 
make decisions based on what is in the trust’s, not the grantor’s, best interest.  
 
o Separation More Difficult with ILITs. ILITs are more prone to this conflict, since (1) 
many name as trustee friends or family who lack experience with trusts or life insurance, 
and (2) the trustee often work closely with the insured/grantor to ensure that s/he makes 
timely contributions to the ILIT to pay premiums or provides personal information 
required to evaluate policy investments or changes.  
 
o Appoint an Unrelated/Professional Trustee. Appointing an unrelated or professional 
trustee can establish independence of administration and support inexperienced trustees 
who may find it difficult to maintain separation from the insured/grantor. 

• Engage in Regular Process of Evaluation. An ILIT trustee should regularly (e.g., annually) 
evaluate and document the trust’s insurance investments and their performance as part of the 
trust’s administrative protocol. If the trustee lacks sufficient expertise to evaluate and manage 
the policy investment, it should engage a qualified insurance specialist to provide assistance. 
Based on Cochran, use of an independent or disinterested consultant likely will provide the 
trustee with the greatest level of protection. In particular, the ILIT trustee may want to obtain 
an independent analysis of any recommendations regarding policy or coverage changes that 
would benefit the producer making the initial suggestion.  
 
ILIT trustees should also consider regular compliance audits (e.g., every 2-5 years) to ensure 
compliance with the unique administrative requirements discussed above. Unless the trustee 
has expertise in this area, outside legal counsel may be required. ILIT trustees will need to 
ensure that the ILIT has sufficient funds to engage any needed experts or advisors. 
 
• Formally Document Deliberations and Actions. A significant record of the deliberations and 
the reasoning underlying the fiduciary’s decisions provided protection to the trustees in both 
Cochran and French. Documented, independent analysis of the advantages or disadvantages 
to the ILIT of various courses of action and why they were contemplated can provide evidence 
that the trustee acted prudently and in good faith. Written analyses, as well as emails and notes 
recording any discussions, should be maintained in the trust files. 
 
• Disclose and Obtain Waivers and Releases. Where appropriate, currently advising ILIT 
grantors or beneficiaries of trustee deliberations and actions may avoid future challenges. For 
example, in French, the insured/grantor had substantial information regarding the policy 
options, affiliation of WBNA and WIS, etc., as opposed to Paradee, where the trustees 
repeatedly failed to inform the grandson of his rights in the ILIT. The type and amount of 
disclosure will depend on the particular circumstances of the ILIT. Obtaining consents and 
waivers also may be a good administrative practice, particularly if a potential conflict of 
interest exists or the trust agreement offers limited protection.  

1 UPIA prudent investor rule provides that a “fiduciary shall invest and manage assets as a 
prudent investor would, by considering the purposes, terms, distribution requirements, and 
other circumstances of the estate, trust, conservatorship, or guardianship. In satisfying this 
standard, the fiduciary shall exercise reasonable care, skill and caution.” Wis. Stat. § 
881.01(3)(a).  



2 Some states, like Delaware and Florida, have passed statutes that minimize certain fiduciary 
duties with respect to life insurance policies. To take advantage of these laws, the ILIT must 
designate that state’s law as its governing law and have a sufficient nexus to that state (e.g., has 
a resident trustee).  

 

In order to comply with requirements imposed by the IRS which may apply to the Washington 
Report as distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE 
USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY 
THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the 
meaning of the IRS guidance, then, as required by the IRS, please be further advised of the 
following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING OF 
THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN INDEPENDENT 
TAX ADVISOR. 

The AALU Washington Report is published by AALUniversity, a knowledge service of the AALU. For 55 years, the AALU has 
been the trusted source of information about the advanced life insurance market for successful producers, professionals and 
government officials.  

The AALU Washington Report is prepared by the AALU staff and Greenberg Traurig, one of the nation’s leading law firms in 
tax and wealth management. 

For more information about the AALU or this report, please visit www.aalu.org. 
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